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1. The Index Number of the case in the Court below is 1957/11.

2.
The full names of the original parties are set forth as above. There have been no changes.

3.
The action was commenced in the Supreme Court, County of Kings.

4. The action was commenced by service of summons and complaint on or about January 27, 2011. Issue was joined by service of an answer by Defendants Brown Harris Stevens and Phyllis Norton-Towers, Defendants Jenny Netzer, Individually and as Executrix of the Estate of Dick Netzer and Carol R. Netzer and Zerline L. Goodman. 
5. The nature of the action is fraud resulting in injury to property.

6. The appeal is from an order made by Hon. Yvonne Lewis dated November 4, 2011.

7.
The appendix method of appeal is not being used. Appellants are proceeding upon filing a fully reproduced Record on Appeal. 
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PROCEDURAL HISTORY

Plaintiffs commenced the instant lawsuit seeking compensatory damages on January 27, 2011, by filing a Summons and Complaint. Issue was joined by defendants Brown Harris Stevens Brooklyn, LLC, and Phyllis Norton-Towers (hereinafter referred to as “Brown Harris Stevens”), defendants Jenny Netzer, individually and as executrix of the estate of Dick Netzer and Carol R. Netzer (hereinafter referred to as Netzers) and defendant Zerline L. Goodman by interposing their individual Answers to the Complaint.     

Prior to discovery commencing, Brown Harris Stevens on February 23, 2011, filed a motion to dismiss the Complaint under CPLR §3211 (a) (1) & (7) on the grounds that it failed to state a cause of action and this motion was joined by defendant Netzers in a cross-motion filed on April 28, 2011, seeking to dismiss the Complaint on similar grounds. On November 4, 2011, J.S.C. Yvonne Lewis granted both motions and dismissed the Complaint for failing to state a cause of action. 

Plaintiffs-appellants, Joseph Schottland and Linda Monia Dini, appeals from that part of the decision of the Supreme Court Judge, the Honorable Yvonne Lewis, granting defendants’ motion and cross-motion to dismiss the complaint for failing to state a cause of action. (R- 8). 
 



QUESTIONS PRESENTED
1 When a property owner fails to disclose an easement on said property as required by a contract provision that is designed to protect potential buyers of the property so they understand the nature of the easement and what is required of them as new owners of this property, does this failure to disclose constitute active fraud so as to state a cause of action?
2 Is a contract provision requiring disclosure of an easement similar in nature to New York State’s Property Disclosure Statement in that failure to disclose as required will constitute active fraud?

3 Can Brown Harris Stevens acting as exclusive selling agent of defendant Netzers be held liable for active fraud under the principal – agent theory?

4 Was the trial court correct in granting the motion and cross-motion to dismiss the complaint for failing to state a cause of action?

                  

STATEMENT OF FACTS

The controversy in this case revolves around the sale of real property located at 227 Clinton Street, Brooklyn, NY. (R-13). The previous owners, defendant Netzers, employed Brown Harris Stevens as their agent to sell the property and advertisements from Brown Harris Stevens encouraged potential buyers to restore this “jewel” to its former glory. (R- 108). The plaintiffs dealt exclusively with Phyllis Norton-Towers of Brown Harris Stevens in looking at the property. Plaintiffs looked at the 227 Clinton Street property many times along with Ms. Norton-Towers and not once did she disclose the fact that there was a conservation deed of easement on the property that would severely limit the amount and type of reconstruction work planned for the property. (R- 107). Plaintiffs discussed in detail their plans for renovations with Ms. Norton-Tower. She was actively engaged in the discussions and present when plaintiffs’ architects where on site; yet she remained mute on the subject. (R- 109). 


A contract of sale for 227 Clinton Street was entered into with the Netzers on February 22, 2010. (R-13). Prior to and when the contract of sale was signed, the Netzers did not reveal the existence of the easement on the property. (R- 108). Closing was held on April 20, 2010, in which a bargain and sale deed with covenants against grantors acts was executed. Again, the Netzers did not reveal the existence of an easement. (R- 108).  


The first the plaintiffs learned about the easement was via letter dated June 21, 2010. (R- 117). The National Architectural Trust informed the plaintiffs about the easement in which any planned changes to the structure’s exterior requires the pre-approval of the National Architectural Trust. (R- 107). The National Architectural Trust is headquartered in Washington D.C. and its mission is to preserve the historical significance of buildings throughout the United States. This trust is separate and apart from any local landmark preservation, such as the NYC Landmark Preservation Commission. (R- 107). As for the NYC Landmark Preservation Commission, the plaintiffs were aware of this landmark designation and the proposed alterations were likely to be approved by the NYC LPC. (R- 107).  

In speaking with the stewardship manager at the National Architectural Trust and reviewing their website, the plaintiffs learned that any proposed sale of property with an easement requires a notification to the National Architectural Trust and an affirmative duty to disclose the easement to the potential buyers regardless if a title search would disclose such easement. (R- 107 – 108, 115). The purpose of the disclosure is to inform the potential buyers of what is required of them when they own a property subject to an easement owned by the National Architectural Trust. (R- 108, 115). According to the National Architectural Trust, they were not informed of the sale of 227 Clinton Street until after the sale was completed. (R- 108).  


Defendant Netzers entered into the conservation deed of easement with National Architecture Trust on September 18, 2002 and it was recorded on April 11, 2003. (R- 61 & 66). The National Architectural Trust denied the plaintiffs permission to make many critical changes to the property; thus affecting the value, esthetics and use of 227 Clinton Street. (R- 107). 

Also, after the sale of 227 Clinton Street, plaintiffs learned that a previous sale of the specific property had fallen through and that Brown Harris Stevens was the agent for that deal and involved in that matter. The plaintiffs do not know at this time what caused that deal to fail. (R- 106).    


From this factual background, defendants Brown Harris Stevens and Netzers allege and the Trial Court determined that the plaintiffs did not state a cause of action; and the Complaint was dismissed. 




 SUMMARY OF ARGUMENT


This Appeal arises out of the Order of the Supreme Court, Kings County (J. Yvonne Lewis, November 4, 2011) which granted the motion and cross-motion of defendant-respondent Brown Harris Stevens and defendant –respondent Netzers dismissing the Complaint under CPLR §3211 (a) (1) & (7) for failing to state a cause of action.

In granting these defendants’ motions, the Trial Court committed reversible error as it failed to realize that they both had an affirmative duty to speak about the nature of the easement regardless if the easement could be discovered through a title search. Yes, New York is a caveat emptor state in regards to real estate sales but there are exceptions to this rule and one such exception is where there is a duty to speak. When one must speak and does not, a fraud has been committed. 


This case is one such instance. There was a contractual obligation requiring the defendants to inform the plaintiffs of the existence of the conservation deed of easement so that the plaintiffs would understand the nature of the easement and what was required of them. Potential buyers such as the plaintiffs were the intended beneficiaries of this clause and as such can rely that it would be adhered to and failure to comply with this contractual regulation is fraud.   

The contractual requirement placed upon the sellers (Netzers) and their exclusive agent (Brown Harris Stevens) is akin to New York State’s Property Condition Disclosure Statement. If one chooses to submit this form and fails to reveal critical information – even if the buyer may have discovered the information on their own – an actionable fraud has been committed. This is a statutory obligation. It should not matter that the plaintiffs in this instant case are relying on a contractual obligation. An obligation is an obligation, where the authority comes from is immaterial. 
   


The Trial Court incorrectly granted defendant Brown Harris Stevens motion and defendant Netzers cross-motion to dismiss the Complaint as a cognizable claim for fraud has been spelled out in the Complaint. This decision must be reversed.    





  ARGUMENT






      POINT I

I. A CONTRACT PROVISION REQUIRING DISCLOSURE OF AN EASEMENT REGARDLESS OF WHAT A TITLE SEARCH WOULD REVEAL CONSTITUTES FRAUD WHEN NOT COMPLIED WITH.


In a motion to dismiss for failing to state a cause of action, the complaint must be liberally construed and accepted as factually true; and one must accord the plaintiff the benefit of every possible inference. Margo Lin v. I M Kapco, Inc., 89 A.D. 3d 690, 691, 932 N.Y.S. 2d 122, 2011 NY Slip Op 07815 (2nd Dept. 2011).  The sole criteria is whether the pleading states a cause of action when looking at the four corners of the complaint and if it states any cognizable claim, the motion to dismiss must fail. Kopelowitz & Co., Inc., v. Mann, 83 A.D. 3d 793, 921 N.Y.S. 2d 108, 2011 NY Slip Op 03037 (2nd Dept. 2011). 

We must keep in mind that no discovery has taken place in this case and the facts in this case are thin. However, when affording the plaintiffs every inference and accepting their stated facts as true, a cognizable claim can be made against the two moving defendants and the lower court erred in granting their motions to dismiss. 


As we know, it is black letter law in New York that caveat emptor prevails in real property sales. That is the buyer has a duty to investigate and takes the property “as is”. Even though it is black letter law, there are exceptions to this doctrine. One such exception is an allegation of fraud, where conduct by the seller frustrates the doctrine of caveat emptor. An allegation of fraud can be based upon a seller’s obligation to speak and instead of speaking, one remains silent. Scharf v. Tiegermann, 166 A.D. 2d 561, 697 N.Y.S. 2d 271 (2nd Dept. 1990).   


In the case at hand, plaintiffs are alleging that defendants Netzers and their agents, Brown Harris Stevens, had an affirmative obligation to inform the plaintiffs about the existence of the conservation deed of easement placed on the property. (R- 54 & 55). 

In 2002, the Netzers entered into a contract with the National Architectural Trust to have an easement placed upon 227 Clinton Street as part of a historical preservation effort. (R- 110 – 113). As per the contract entered into between the Netzers and the National Architectural Trust, prior to any sale of the encumbered property, the Netzers were under an affirmative obligation to inform any potential buyer about the easement. (R-115). This obligation stands apart and above the fact that the easement may be discoverable by a title search. The reason one must inform any potential buyers about the easement is so that the buyers may know what is required of them when they own the encumbered property. (R- 108). 

As one can see, this obligation is separate from any obligation upon the buyers to investigate the property. One can do a half-hearted investigation or a top notched one; but the obligation to inform remains. It is not extinguished by the conduct of the buyer. The buyer’s conduct is irrelevant to this obligation. One must disclose because that is what one agreed upon when accepting the easement. Since the Netzers accepted the conservation deed of easement in 2002, they were duty bound to abide by its provisions. In the sale of the property with the plaintiffs, they breached this obligation as not only did they fail to inform National Architectural Trust of the sale (another requirement of the easement) but more importantly, they did not inform the plaintiffs. Such failure to speak when obligated to is fraud.  

Again, the plaintiffs as prospective buyers can rely on the fact that the Netzers would live up to their contractual obligations with the National Architectural Trust. As the intended beneficiaries of this provision, they can sue upon it. The plaintiffs have elected to use this provision in their fraud claim but on a motion to dismiss any cognizable claim that appears in the four corners of the complaint will defeat the motion to dismiss. Kopelowitz, 83 A.D. 3d at 793. 


  Netzers failure to honor this contractual obligation also opens them to a breach of contract claim not only from the National Architectural Trust but the intended beneficiaries of that contractual provision. Caprer v. Nussbaum, 36 A.D. 3d 176, 179, 825 N.Y.S. 2d 55, 2006 NY Slip Op 07443 (2nd Dept. 2006). In Caprer, the residents of a condominium were the intended beneficiaries of the hired accountants work even though they did not hire them. Id at 179. 

Likewise, the agreement between the Netzers and the National Architectural Trust is clearly intended to help potential buyers and insure that they understand the obligation that they are about to embark on. By failing to honor this agreement, the Netzers breached it and even if this Court determines that there was no fraud; the plaintiffs may pursue a contract claim as it is readily apparent from reading the entire Complaint that the plaintiffs were in the class of people intended to be protected by that clause and as intended beneficiaries, they may sue upon it.    


As was stated earlier, New York State has carved out exceptions to the principle of caveat emptor. One such exception occurs through the Property Condition Disclosure Statement, a statutory protection. See RPL § 462. When not waived, a seller who does not disclose certain conditions or inaccurately discloses said conditions on the disclosure statement can be sued upon a claim of fraud as such misrepresentation is proof of active concealment. Simone v. Homecheck Real Estate, 42 A.D. 3d 518, 520-521, 840 N.Y.S. 2d 398, 2007 NY Slip Op 06224 (2nd Dept. 2007). 


As was stated, the obligation to disclose pursuant to the NYS Property Condition Disclosure Statement is a statutory one and failure to comply with its mandates is evidence of fraud. Similarly, the obligation to disclose pursuant to the agreement between the Netzers and the National Architectural Trust is also evidence of fraud. It is not a statutory obligation but a contractual one. The difference in authority should have no effect on the claim of fraud. Both impose a duty to disclose and to do so accurately. If you fail to live up to this obligation, it is proof of active concealment and fraud. 


With all this in mind, let’s look at the Netzers conduct in this transaction. They hire Brown Harris Stevens as their agent. Despite knowing they have an affirmative obligation to disclose the conservation deed of easement, at no time do they instruct their agent to do so. Upon signing the contract of sale, they remain mute. Upon closing of deed, they remain mute. 


In the court below, defendant Netzers cite chapter and verse about a real estate closing and how the contract does not survive closing, so an action based upon that would fail. (R- 55 - 58). However, the fraud claim is not just based upon the contract but also the deed executed at closing, a bargain and sale deed with covenants against grantor’s acts. The deed warrants that no actions taken by the sellers have encumbered the property. See RPL § 253 (6). 

As we know, this is not true. The Netzers have encumbered the property and that is with the easement entered into with the National Architectural Trust. An easement is an encumbrance that breaches the bargain and sale deed with covenants against grantor’s acts. This guarantee is separate and stands apart from any contractual guarantee in the contract of sale. West 90th Owners Corp. v. Schlechter, 137 A.D. 2d 456, 459 (1st Dept. 1988).  


Thus, the plaintiffs’ fraud claim is not only based on the contract of sale for 227 Clinton Street but also the deed executed at closing as an easement is an encumbrance, which breaches the bargain and sale deed with covenants against grantor’s acts. Costa v. Breslow, 125 Misc. 2d 424, 427, 479 N.Y.S. 2d 599 (Suffolk, Supreme, 1984). The deed executed by the Netzers makes no mention of the easement and the failure to mention it is an act of fraud in addition to any other claims that may arise from this intentional omission. 


 


   
      POINT II
II.    DEFENDANTS BROWN HARRIS STEVENS AND PHYLLIS NORTON-TOWERS AS AGENTS OF DEFENDANTS NETZERS ARE LIABLE IN FRAUD FOR NON-DISCLOSURE OF THE EASMENT.


Brown Harris Stevens and their employee Phyllis Norton-Towers are agents of the Netzers and as such are liable for the Netzers failure to disclose. We must remember that the plaintiffs dealt exclusively with Phyllis Norton-Towers. She was there every time that the plaintiffs visited 227 Clinton Street. (R- 106). She was their conduit; all information that went back and forth between the parties was done through her. If the Netzers had an obligation to disclose the existence of the easement so did Brown Harris Stevens (including their employee Phyllis Norton-Towers). 

Agency is a legal and fiduciary relationship which results from the manifestation of consent of one person to allow another to act on his or her behalf, subject to his or her control and consent by the other to so act. Maurillo v. Park Slope U-Haul, 194 A.D. 2d 142, 146, 606 N.Y.S. 2d 243 (2nd Dept. 1993, referring to Second Restatement of Agency §1). When the agent speaks it is as if the principal is speaking. If the agent fails to speak when required to do so, it is as if the principal has failed to speak. 

Brown Harris Stevens was the seller’s agent for the sale of 227 Clinton Street (R- 108). This company has acting on behalf of the Netzers and was responsible to speak about all issues affecting the property, including issues that affected the value of the property. One such issue was the easement placed on the property by the National Architectural Trust. If the Netzers had an affirmative obligation to disclose, so did Brown Harris Stevens. 

How did this licensed and reputable company perform in this obligation? According to their advertisement for 227 Clinton Street, potential buyers were urged to take on the task of restoring this “jewel” to its former glory. (R- 108). Implicit in this advertisement is the fact one would have to do major renovations to the property. How this was to be done with the easement held by the National Architectural Trust was never explained and may very well answer why the conservation deed of easement was never disclosed.   


On multiple visits to the location, the plaintiffs were always met by Phyllis Norton-Towers. Not only was she present, but she was also actively engaged with the plaintiffs in discussing their plans for 227 Clinton Street. (R- 109). When the architects, engineers and contractors showed up at the premises to gauge the amount of work required for the plans to remodel 227 Clinton Street, Phyllis Norton-Towers was there. Over multiple days and countless hours, the plaintiffs interacted with Phyllis Norton-Towers discussing in great detail the plans for the property. She gave advice and suggestions as how to best proceed. (R-108). Despite all these conversations, not once did she or anyone else from Brown Harris Stevens mention the conservation deed of easement that was placed on the property despite being under an affirmative duty to disclose it. 


Remember, the plaintiffs dealt exclusively with Brown Harris Stevens. They did not interact with the sellers (Netzers), so there can be no confusion as to who said what. Brown Harris Stevens as the agent of the Netzers and the exclusive conduit of information back and forth between the parties had a legal obligation to disclose the existence of the encumbrance; by failing to do so, Brown Harris Stevens committed fraud against the plaintiffs. 


It is important to note that there was a previous sale of the property that fell through. The plaintiffs learned of this after buying the property. (R- 106). Brown Harris Stevens was the listing agent for that deal. Certainly, they know the facts behind the failure of that deal. If it involved issues surrounding the easement with the National Architectural Trust, such information would strengthen the plaintiffs claim against both Brown Harris Stevens and the Netzers. 


We must remember that there has been no discovery conducted in regards to claims against these two defendants. Facts that may be supportive (or not) to the plaintiffs’ claims have yet to be determined. Plaintiffs are not asking this Court to determine the ultimate outcome of the case, but to let it move forward into discovery so that the plaintiffs will have a chance to prove their case.  


The case is quite simple - is the contractual obligation placed upon the defendants sufficient to sustain a claim of fraud. Clearly, there is a duty to speak and when one fails in this regard, it usually is fraudulent. However, will this case ultimately rise to the level of fraudulent conduct or not? The discovery process will let us know. 


The Trial Court erred as the Complaint states a cause of action against these two defendants.  As there is a viable legal claim against Brown Harris Stevens and the Netzers, this Department should reverse the Trial Court’s decision and let the case proceed to discovery - so the facts may be revealed.
         




CONCLUSION

For the foregoing reasons the Order of the Supreme Court of the State of New York, Kings County, should be reversed.
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