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1. The Index Number of the case in the Court below is 200995/11.

2.
The full names of the original parties are set forth as above. There have been no changes.

3.
The action was commenced in the Supreme Court, County of Nassau.

4. The action was commenced by service of summons and complaint. Issue was subsequently joined. 
5. The nature of the action is for distribution of marital assets.

6. The appeal is from an order made by Hon. Norman Janowitz dated March 16, 2012.

7.
The appendix method of appeal is not being used. Appellants are proceeding upon filing a fully reproduced Record on Appeal. 
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PROCEDURAL HISTORY

Plaintiff Rafiq Mujahid commenced this instant case seeking to dissolve the marriage and distribute the marital assets by filing a Summons and Complaint. Issue was joined by defendant Jubae Mujahid by interposing an Answer to the Complaint. 

In the course of litigation, defendant moved the trial court for an order seeking pendente lite maintenance according to the guidelines, directing plaintiff to pay one-half the mortgage of investment property that was obtained during the marriage (as plaintiff has an obligation to support his spouse until the marriage is dissolved); and to answer interrogatories and provide medical records surrounding his medical condition involving genital herpes as defendant alleges that plaintiff knowingly infected her with the disease and such conduct is egregious, thus it is relevant to the divorce proceedings. On March 16, 2012, J.S.C. Norman Janowitz denied the defendant’s motion in its entirety.  

Defendant-appellant Jubae Mujahid appeals from each and every part of the decision of the Supreme Court Judge, the Honorable Norman Janowitz, denying defendant’s motion to compel production of the requested medical records and interrogatories; and denying defendant pendente lite maintenance application along with the request for the plaintiff to pay one-half of the mortgage on the investment property. (R- 8). 
 



QUESTIONS PRESENTED
1 Was the trial court correct in determining that the defendant voluntarily retired despite evidence from medical professionals that her retirement was a result of deteriorating health, much of it related to her infection from genital herpes?
2 Was the trial court correct in determining that defendant’s disposable income has been reduced by her retirement without factoring in that she no longer pays state or local taxes, social security and deductions for her pension among other things?

3 Was the trial court correct in determining that the husband does not have to pay for the costs of a marital asset and by refusing to order such payments, the asset may very well be wasted?

4 Was the trial court correct in determining that as a matter of law if one spouse knowingly infects another spouse with herpes that conduct does not arise to the level of egregiousness?  

                  

STATEMENT OF FACTS

The controversy in this case involves the dissolution of the marriage between plaintiff Rafiq Mujahid and defendant Jubae Mujahid and the respective rights to equitable distribution, maintenance and how conduct during the marriage has affected these rights. 


The parties were married on February 1, 1974 and have four emancipated children. (R-4). In 1988, plaintiff had sex with the defendant despite the fact he felt some bumps and blisters in his genitalia region. Shortly after that, the defendant had an outbreak of herpes and she confronted the plaintiff about this condition as she never had sex with anyone other than her husband. (R-23). Plaintiff admitted to having sexual relations outside the marriage and being a carrier of herpes. He apologized for passing the disease onto her. (R-23). Along with having sexual relations outside the marriage, the plaintiff is also an admitted crack addict. (R-203, 204). For twenty-three (23) years, the defendant has had to live with the pain of herpes. It has caused her emotional and physical pain to the point of feeling dehumanized. (R-23, 24). 

Outside of the humiliation, her immune system started to breakdown. In 1991, she developed a goiter that has increased in size, impairing her thyroid from functioning properly. (R-24, 25).  The size of the goiter has caused difficulty in swallowing and breathing, generating increased concern for her health by her medical doctors.  (R-25).


In addition to her thyroid problems, the defendant suffers from anxiety disorders that affect her sleeping along with heart palpitations and weight loss. (R-25). Also, she has been diagnosed with medical issues involving her kidneys, liver, large intestines and pancreas. (R-70-78). The defendant did mention her health issues with her previous lawyer in an earlier divorce proceeding; but she was not able to discuss the issues in open court so it was not included in the record. (R-205).  With a host of medical problems to deal with, Jubae Mujahid decided to retire from work so she could more effectively address them. (R-25). 


Ms. Mujahid’s annual pension is $47,942.52. (R-8). There is no deduction for social security, Medicare, NYC taxes, NYS taxes or pension contributions. (R-26).  Her current pension amount is pending finalization from the City of New York. Its finalization process is designed to make her initial payments smaller than what she will ultimately receive upon completion of the finalization process. (R-79).  


Prior to the plaintiff moving out of the marital residence in 2005, the defendant bought rental property in Manhattan. The plaintiff was part of the process and thought it would be a good investment. (R-28). The property is located at 509 West 150th Street and titled in the defendant’s name. Two other investors, defendant’s former attorney and another person who were part of the investment have disappeared and are not providing any support. (R-28).  In the previous divorce proceeding, the plaintiff claimed the rental property as a marital asset. (R-206). Her former attorney was disbarred as a result of his involvement in this purchase and other cases. (R-206). 

On September 18, 2006, the plaintiff sent a letter to the defendant stating that he would not be making any payments on the marital home or any other payments until a separation agreement was reached. (R-30).  The plaintiff did not contribute to his children’s college education. (R-295-297). The plaintiff squandered nearly $50,000.00 on drugs (money given to him by the defendant), while the defendant spent $57,000.00 on their children’s education. (R-27). It must also be noted that the plaintiff has a net worth value in excess of $600,000.00. (R-124). 

  
From this factual background, the trial court determined that the defendant was not entitled to the requested discovery material and that the plaintiff did not have to pay maintenance (pendente lite) nor make any payments toward the rental property located at 509 West 150th Street, New York, NY. 



 SUMMARY OF ARGUMENT


This Appeal arises out of the Order of the Supreme Court, Nassau County (J. Norman Janowitz, March 16, 2012) which denied the defendant’s request for pendente lite maintenance, pendente lite mortgage payments on the rental property and compelling plaintiff to respond to discovery requests as to his medical condition involving genital herpes. 


In denying the defendant’s motion, the trial court has committed reversible error. Even though appellate courts rarely modify pendente lite orders, when the interests of justice will be served, relief can be granted. This is such a case. 


For six years, the defendant has been carrying the burden of paying the marital bills. She alone assisted their children with the costs of college, without financial help from the plaintiff. She is paying two mortgages and does not have enough income to continue on; and is in desperate need of support from her spouse who has a fiduciary obligation to assist in paying these marital bills, which he has not seen fit to do so for too long. 


The defendant can no longer meet her financial obligations; the plaintiff has the ability to pay pendente lite maintenance and half of the mortgage on the rental property. His net worth is in excess of $600,000.00. Where is the justice in allowing him to escape his financial obligations? 



The trial court also erred in concluding that the defendant voluntarily retired thus reducing her income to place herself in this predicament. Although she lived in shame for years and was not willing to face the embarrassment from being infected with genital herpes by her husband, she now has the strength to confront and publicly disclose her humiliation. Her retirement is directly linked to her failing health and her need to focus on maintaining her health. She is now sixty years of age and has a multitude of medical ailments that need her undivided attention. She did not voluntarily retire; she retired to focus on her health. Besides, her retirement did not significantly alter her income. The trial judge failed to take into account the fact that many deductions from her pay stopped being taken upon her retirement. She no longer pays many taxes and her income upon finalization of her retirement will be similar to what she was earning while gainfully employed. 


Finally, by denying the defendant the right to question the plaintiff about his medical status as it relates to genital herpes, the trial court is stating that as a matter of law, when one spouse passes on a venereal disease to another, that this can never give rise to a claim of egregious conduct in context of a divorce proceeding. Such a holding is overly broad and the defendant must be given the opportunity to explore the evidence in this area to see if the plaintiff’s conduct was indeed shocking. This decision must be reversed.    





  ARGUMENT






      POINT I

I. PLAINTIFF RAFIQ MUJAHID AS SPOUSE OF DEFENDANT JUBAE MUJAHID OWES A FIDUCIARY DUTY OF SUPPORT TO MAINTAIN MARITAL ASSETS.


Upon marriage, spouses become fiduciaries to each other and remain so until that relationship is dissolved. Kabir v. Kabir, 85 A.D. 3d 1127, 926 N.Y.S. 2d 158, 2011 N.Y. Slip Op. 05672 (2nd Dept. 2011).  Being fiduciaries involves the utmost of good faith between partners. Barocas v. Barocas, 94 A.D. 3d 551, 942 N.Y.S. 2d 491, 2012 N.Y. Slip Op. 02789 (1st Dept. 2012).   The defendant in this action, Jubae Mujahid, has always lived according to this high standard. 


Despite her husband’s philandering and drug use, she remained loyal to him.  (R-23, 24, 201, 203, 204). Throughout the years, she supported him by paying off his defaulted student loan and loaning him money to begin a business. (R-27). She paid for the kids to go through college, while he paid them no heed. (R-27, 295-27). She carried all the marital bills, including the mortgages on the rental property located at 509 West 150th Street, NY, NY. (R-30). 


How was she repaid for her fidelity?  The plaintiff carried on multiple dalliances with numerous women throughout the marriage. He spent nearly $50,000.00 on drugs and he brought a venereal disease back into the marital home when he infected his wife with herpes. (R-24, 27). And to top it off, he declared in 2006 that he was no longer going to be paying any money into the marriage. (R-30). In effect, Jubae Mujahid was left all alone to fend for herself without any support from the one obligated to do so.  The defendant previously received no financial support from her husband and was forced to seek public assistance for herself and her four children. She received public assistance for years until 1985 when she began working. (R-206).    

This travesty was amplified by the lower court ruling giving its stamp of approval to the plaintiff’s heartless conduct. Despite her need for financial help and his ability to provide it, the lower court refused to order the pendente lite maintenance and pendente lite mortgage payments to help in her hour of need. This decision cannot stand and must be overturned. Yes, appellate courts should only intervene sparingly in matters involving pendente lite applications; but this is such a case that requires intervention. If relief is not provided, marital assets will be wasted. The defendant’s credit rating is in risk of being damaged due to her fiscal predicament and will be damaged more as she falls behind further and further on her bills, while her husband enjoys the fruits of his labor with narely a concern in the world. He is sitting on over $600,000.00 in assets but why should he be bothered if marital assets fall by the wayside?   

A.
The failure of the trial court to lite order pendente relief 


will result in the wasting of marital assets.



Although appellate courts are reluctant to disturb pendente lite orders, they may do so when exigent circumstances are present. Truglia v. Truglia, 2012 N.Y. Slip Op. 04734 (2nd Dept. 2012).  This case presents such an emergency.


First, the trial court erred to declare that the defendant voluntarily retired so as to reduce her income. However, even if this court should find that she did in fact voluntarily retire, her disposable income in retirement is similar to her working income so she should not be penalized for retiring and she is entitled to temporary maintenance as per the guidelines.   


 As has been well documented by her physicians, the defendant has a multitude of ailments. She has a goiter and her thyroid is no longer functioning properly. She suffers from heart palpitations, nervousness, weight loss; plus her kidneys, liver, large intestines and pancreas are damaged. (R-25, 70-78). She has significant medical needs that require her full attention.  She is no longer young and in her advancing years, she must be mindful of her medical ailments, many which can be traced back to her being infected with genital herpes some twenty odd years ago. (R-24). 


Additionally, she had to notify her employer well in advance of her actually retiring or otherwise; she would be delayed in being paid for unused sick time. She notified her employer about her intentions to retire prior to this instant action being filed. (R-205). 

As for her not mentioning her illnesses earlier in the previous divorce action, the defendant was not emotionally ready to publicly state what had happened to her. She was embarrassed, confused and withdrawn. (R-205). It has taken her a considerable amount of therapy to be able to publicly discuss her medical conditions and deal with the emotional and physical suffering. Far from the evidence showing that the defendant voluntarily retired, it shows the opposite that she needed to retire due to her health concerns. Read the medical reports; are these the findings of a person in good health or someone in decline? 


Even if she did retire voluntarily, her disposable income in retirement is similar to that of her working income, so the trial court should not have penalized her for retiring. In his finding of facts, Judge Janowitz found the defendant’s working income to be $93,186.00 and her retirement income to be in the amount of $47, 942.52. (R-8). What the lower court failed to consider is that the defendant no longer is making payments into social security. She is no longer making payments into her pension. She no longer is no longer paying state and city taxes on her income. Her pension had not yet been finalized and the amount she receives will be increased from the current amount. (R-26, 79). When all these issues are factored into her present income, what she actually takes home is very similar to what she was taking home when she was still employed. The trial court erred in penalizing her for voluntarily reducing her income and this error must be corrected. 


When the smokescreen of the defendant “voluntarily” retiring is removed, it is quite evident that the trial court did not apply the applicable legal standards to her request for pendente lite relief. The court must examine the reasonable needs of the moving spouse against the financial ability of the non-moving spouse to pay such an order. Byer v. Byer, 199 A.D. 2d 298, 604 N.Y.S. 2d 254 (2nd Dept. 1993). 
In Byer, this Department increased the pendente lite award as the amount ordered by the lower court was insufficient. Id.  Likewise, the lower court here erred in not awarding any pendente lite relief. The defendant’s needs are great. She has been single-handedly carrying all the marital expenses for six years when the plaintiff notified her that he would no longer be contributing. (R-30). 


Additionally, much of her reserves were used in helping put their children through college. She spent approximately $57,000.00 in this endeavor while the plaintiff did not contribute a single dime. (R-27, 206, 295-297). She also paid off the plaintiff’s student loan ($7,800.00) that he defaulted on and she gave him $40,000.00 to help him begin a business, money that he decided to use for crack cocaine. (R-27, 203-204). In order to maintain the marital home, she paid all the taxes and ordinary charges including spending nearly $8,000.00 for a new boiler and underground tank. (R-27). 


Her funds are being depleted in maintaining the marital assets. While she struggles, the plaintiff lives relatively pain free. Since he stopped helping with the marital bills, he has made income in excess of $400,000.00. His net worth is over $600,000.00. (R-28, 124). He has the ability to pay. His own moving papers do not demonstrate that if ordered to pay pendente lite relief, he could not meet his own needs. Such a failure is fatal to his legal argument. Pezza v. Pezza, 300 A.D. 2d 555, 752 N.Y.S. 2d 550 (2nd Dept. 2002).            

Plaintiff in her court filings has shown that she is entitled to pendente lite maintenance in either the amount of $446.00 or $807.00 a month. (R-26-27). She was unfairly penalized for retiring due to medical reasons and, any way, her retirement had no real impact on her finances. It is requested that this Court direct the lower court to award the defendant maintenance in an amount that is just.


The defendant also requested pendente lite relief in requiring the plaintiff to pay half the mortgage cost on investment property located at 509 West 150th Street, New York, NY. Even though the trial court acknowledged the property was purchased during the marriage, it did not require the plaintiff to pay half of the mortgage for the sole reason that the defendant purchased the property with two other investors. (R-8). Unfortunately, these investors have disappeared. (R-28).


509 West 150th Street was purchased during the marriage. It is marital property. The fact that two other investors were involved is immaterial. In the first divorce proceeding, the plaintiff claimed that this property was marital; but now since the rents are not producing a sufficient income, he wishes it to be separate property, so he will not be burdened by its costs. (R-206, 207). Also, the plaintiff was not some bystander when this property was purchased. He was actively engaged and he must also live with the negative consequences of the purchase. (R-206).      


Since 2006, the defendant has been carrying the full share of the investment property costs - repairs, taxes, mortgage and litigation to name a few of the costs. The plaintiff has refused to contribute at all as evidenced by his letter of 2006. (R-30). This is not just. It is intentional and is akin to him attempting to wastefully dissipate a marital asset. Maggiore v Maggiore, 91 A.D. 3d 1096, 937 N.Y.S. 2d 366, 2012 N.Y. Slip Op. 00164 (3rd Dept. 2012).    


In Maggiore, the court determined that the defendant was in the wrong for wasting marital assets by not paying mortgages, thus allowing the marital home to be foreclosed upon. Also, cars purchased during the marriage were repossessed for non-payment and a judgment was entered for unpaid martial debt. Id at 1097. The defendant’s conduct was factored into the equitable distribution award by the trial court, which the Third Department affirmed. Id.  


This is exactly the conduct the plaintiff is engaging in with the rental property at 509 West 150th Street. He does not care if it is foreclosed upon as he has not and will not pay any monies toward this property. But for the defendant’s actions, this property would have been foreclosed upon and the marital asset wasted. The plaintiff’s conduct is destructive and wasteful. In using the court’s equitable powers, the plaintiff must be required to make contributions (paying one-half the mortgage) towards the rental property pending equitable dissolution as 509 West 150th Street is a marital asset. 


 


   
      POINT II
II.    THE INFECTING OF ONE SPOUSE WITH GENITAL HERPES BY ANOTHER CONSTITUTTES EGREGIOUS CONDUCT.

Defendant in her motion also sought responses to a set of interrogatories and discovery on plaintiff’s medical records as it relates to his physical condition with genital herpes. Defendant was diagnosed with herpes over two decades ago and she was exposed to the disease by her husband, who had sex with her during one of his outbreaks. (R-23).  The plaintiff apologized to her for exposing her to such a disease but the damage was already done. (R-23).   

According to the defendant, she has remained faithful to her husband and upheld her moral obligations. She did not have sex with any other persons. (R-23). As for her husband, he had admitted to affairs and being a crack user(and may still be a substance abuser). (R-203-204). The odds are likely that he was the one who got infected and brought the disease into the family. 


The trial court barred discovery on this issue as it declared that the conduct was not egregious so the issue has no relevancy in the equitable dissolution proceeding as fault unless egregious does not affect the distributive awards. 


Legally speaking, conduct that is shocking to the conscience (egregious or outrageous) will have an effect on equitable distribution. Howard S. v. Lillian S., 14 N.Y.S. 3d 431, 902 N.Y.S. 2d 17, 928 N.E. 2d 399, 2010 N.Y. Slip Op. 03474 (2010). What exactly is egregious (or outrageous) conduct is still not settled law; only the fact that it shocks the conscience is for certain. No court has held that the knowing transmission of herpes is conduct that shocks the conscience; but such a finding has not been barred, either. 

Genital herpes is an incurable sexually transmitted disease. It is very painful and the emotional consequences along with the physical ailments are devastating. In New York, it is a crime to knowingly have sex with someone while infected with genital herpes, a venereal disease. See NYS Public Health Law § 2307. 


Having sex with a person while not disclosing that you are infected with the herpes virus is perpetrating an assault upon the other person as the consent to contact would not have been given if the true nature of the person’s status was known. An assault if violent enough can be grounds for egregious conduct. Havell v. Islam, 301 A.D. 2d 339, 751 N.Y.S. 2d 449 (1st Dept. 2002). In Havell, the husband viciously beat his wife with a barbell nearly killing her in the process. The assault (that occurred in the presence of the children) was so violent that it shocked the conscience. Id at 343. In determining what is shocking or not in violent confrontations, the court focused in on the issue of preservation of human life and the integrity of the human body. Id at 345.   

Using that concept in the present controversy, the assault that the plaintiff inflicted upon his wife by exposing her to herpes has affected the integrity of her human body. Her life has been devastated by this disease. The shame and the physical ailments from it have been relentless in its attack on her these twenty-four years and counting. Time has not washed away the pain; it has reinforced it as she must live with this disease for the rest of her days. There is no cure. (R-201). The assault that infected her has continued throughout her life span. It is akin to a wife who suffers from daily physical abuse. Although they may have not complained aloud when the abuse started, they did speak up when they were able to mentally deal with the situation. A woman who is abused either yesterday or twenty years ago should have her day in court to prove the damage done upon her body. Is there a difference between a woman struck each and every day or one who must relive that one event that indelibly altered her life forever? There should be no difference as both are just as damaged; and both should have their day in court.       

 In essence the lower court is saying as a matter of law that the passing of genital herpes from one spouse to another can never be grounds for egregious conduct. That is a sweeping statement and fraught with peril. We must remember that this is a discovery request and the defendant wishes to prove a theory. For that to occur, facts must be developed; and that can only happen if discovery is allowed. At the end of the day, there may not be enough facts to justify this claim but the defendant should be given the opportunity to develop her theory of egregious conduct. This is the role of pre-trial discovery and other lower courts have realized this in allowing discovery into egregious conduct claims without issuing a blanket denial, thus avoiding those sweeping implications. Eileen G. v. Frank G., 34 Misc. 3d. 381, 934 N.Y.S. 2d 785, 2011 N.Y. Slip Op. 21422 (Nassau, Supreme, 2011).    

In the above-mentioned case, the allegations were molestation of the plaintiff’s eight-year old grandchild. Id at 384. In allowing discovery on this issue (to see if the conduct was egregious), the trial court determined that child molestation could never “not be” egregious; so discovery should be allowed to see if the conduct in the case fits the concept of egregiousness. Id. Likewise, the passing of herpes from one spouse to another could never “not be” egregious conduct, so discovery should be allowed to proceed to see if the conduct alleged in this case falls under the concept of outrageous or shocking behavior.   

As for the plaintiff’s medical records being privileged and protected from discovery, there are exceptions to this general principle when the party placed their physical condition in controversy, thus waiving the privilege. Welter v. Feigenbaum, 69 A.D. 3d 4121, 892 N.Y.S. 2d 89 (1st Dept. 2010). In Welter, the defendant waived his privilege by claiming to be asymptomatic. Id. Similarly, the plaintiff in the present controversy has neither admitted nor denied carrying the herpes virus. He has said he has no symptoms; or conversely, he is asymptomatic, which is placing one’s medical condition in controversy. (R-178).   


If this court were to determine that the passing of genital herpes from one spouse to another may be grounds for egregious conduct then his medical records would become relevant and discovery on this issue should be allowed to proceed including subjecting the plaintiff’s medical records to the discovery process as they are relevant and pertinent to the matter at hand.                    


The trial court erred as the defendant is entitled to pendente lite relief as her husband has a fiduciary duty to support her until the marriage is terminated. This support includes not only temporary maintenance but also making payments on the rental property known as 509 West 150th Street. There is also a viable claim of egregious conduct and discovery to determine if the plaintiff has genital herpes and when and how he contracted it should be allowed to proceed. This Department should reverse the trial court’s decision.
         




CONCLUSION

For the foregoing reasons the Order of the Supreme Court of the State of New York, Nassau County, should be reversed.
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