CIVIL COURT OF THE COUNTY OF NASSAU
STATE OF NEW YORK
---------------------------------------------------------------------x

LR CREDIT as a assignee of CHASE BANK,









Index No. 78930/2006






Plaintiff,




-against-





SUPPORTING AFFIRMATION
KATHY ROSS,

 




         Defendant.


-----------------------------------------------------------------------x

Louis Lombardi, ESQ., an attorney duly admitted to practice law before the Courts of the State of New York, hereby affirms the truth of the following upon information and belief pursuant to the penalty of perjury:

1. I am the attorney for the defendant, Kathy Ross, and as such, I am familiar with the material facts relative to this motion.

2. I submit this affirmation in support of defendant’s Order To Show Cause.

3. This is an action brought by the plaintiff (as assignee of Chase Bank) to collect on a debt allegedly owed by the defendant in which a default judgment was obtained.  
4. The Plaintiff alleges to have obtained personal jurisdiction over the defendant by serving a person (a relative by the name of Tommy Gillespie) of suitable age and discretion with a copy of the Summons & Complaint on May 5, 2006 with a follow up mailing of those very same papers on May 10, 2006 at the defendant’s residence located at 1030 North 1st Street, New Hyde Park, NY, a copy of which is attached as “Exhibit “A.” 
5. From this service, the Plaintiff obtained a Default Judgment in the amount of $ 10,233.73 on July 10, 2006, as the defendant did not file an Answer. A copy of the Default Judgment is attached as Exhibit “B.”

6. Plaintiff’s claim that a person of suitable age and discretion was served at 1030 North 1st Street in New Hyde Park, NY is fictitious. First of all, Kathy Ross has not been known by the name of Gillespie since she was married over ten years ago (even though she has subsequently been divorced). See Ross Affidavit at 2. Her last name is Ross and not Gillespie. Secondly, she has not lived at the North 1st Street address for over eleven years and when she did, she lived there alone. Id at 4. Ms. Ross is a divorced mother of two girls, Allison (age 7) and Nicole (age 9). She does not currently live with any one else, nor does she have a relative by the name of Tommy Gillespie. Id at 5.
7. In order to obtain jurisdiction under CPLR § 308(2), both delivery and mailing must be proper. Service under this method requires strict compliance and it is the plaintiff’s burden to prove compliance with the statute. Kearney v. NeuroSurgeons of N.Y., 2006 N.Y. Slip Op 05326, 817 N.Y.S. 2d 502 (2d Dept. 2006). There has been no compliance with this statute. This service was not designed to give the defendant notice about this action; its intention was to keep her in the dark, so she could not contest the allegations. As there has been no compliance with CPLR § 308(2), personal jurisdiction has not been established.

8. The frivolous nature of the alleged compliance with CPLR § 308(2) is apparent through the fact that plaintiff’s attorneys already had in their possession Ms. Ross’ correct address. There has been previous litigation between LR Credit and Ms. Ross in which plaintiff correctly listed Ms. Ross’ address (which was listed as 87-83 Little Neck Pkwy, Floral Park, NY 11001), a copy of Satisfaction of Judgment is attached as Exhibit “C.” 
9. On May 5, 2006, when plaintiff alleges to have served Ms. Ross’ relative at 1030 North 1st Street, New Hyde Park, NY, Ms. Ross was living at 87-83 Little Neck Pkwy, Floral Park, NY in which she had resided for approximately eight years (Ms. Ross in July, 2006 relocated to 51 Hinsdale Avenue, Floral Park, NY 11001, a copy of the Rental Deposit Form is attached as Exhibit “D”). As plaintiff had in its possession the correct address of the defendant prior to the institution of this lawsuit, it is hard to see how in good faith that they could allege that she lived in New Hyde Park.

10. The purpose of the scheme to keep the defendant in the dark about this lawsuit becomes apparent when one looks at the interplay of vacating a default judgment and the Fair Debt Collection Practices Act (hereinafter referred to as the “FDCPA”). A party seeking to undo a default judgment must not only show that service was improper but that there is a meritorious defense to the case. Crimmins v. Sagona Landscaping, LTD., 2006 N.Y. Slip Op 07136 (2d Dept. 2006).  However, under the FDCPA, once a debtor is notified about an alleged debt, the debtor can ask for a validation notice of the alleged debt in which the debtor can ultimately dispute that he/she owes this debt. See FDCPA §1692(g). So by using an obviously bad address for the defendant, the plaintiff has shifted the initial burden from themselves of validating the claim against Ms. Ross onto Ms. Ross who now is required to show that she has a meritorious defense to the action.

11. Despite being put at a tactical disadvantage, Ms. Ross does have meritorious defenses to this action. First and foremost, she does not owe this debt. It is her belief that she had three credit card accounts. One with Chase, one with Bank of New York and one with GE Homes Services. See Ross Affidavit at 6. She has not used any of these accounts since the late 1990’s. Id.
12. According to Mel Harris & Associates, the current case also involves an account with Chase, with LR Credit as assignee. As was previously stated, LR Credit through Chase had a case against Ms. Ross that has been settled. From this case and Ms. Ross’ belief that she had only one account with Chase, Ms. Ross has the defenses of collateral estoppel and res judicata available to her. Even if this alleged debt is hers and the previously stated defenses are unavailable, Ms. Ross has at a minimum, the defenses of laches and statute of limitations as these debts are not only stale but unprosecutable as the time limitations has apparently expired.

13. Laches is an acceptable defense when one party sits on its rights for so long, it becomes inequitable to allow an action to go forward because the case is stale and the other party is placed at a severe disadvantage due to the lapse of time. Saratoga Cty. Chamber of Commerce v. Pataki, 100 N.Y. 2d 801, 816, 766 N.Y.S. 2d 654, 798 N.E. 2d 1047 (2003). This apparently the situation in this case. Ms. Ross has not used any of her credit accounts since the late 1990’s. Not only are her records not available anymore but it is highly questionable if the creditor’s records about this account is also still available. 

14. Similarly, Ms. Ross has the defense of statute of limitations available to her as these credit accounts have not been used in at least seven or eight years. If she made payments after this time period, this in and of itself does not extend the time limitation period. Education Resources Institute v. Piazza, 17 A.D. 3d 513, 794 N.Y.S. 2d 65 (2d Dept. 2005, payment must be accompanied with an unqualified and absolute acknowledgment of more due by the debtor).   
 

15. Not only did the plaintiff fail to gain personal jurisdiction over Ms. Ross in that service was defective, but the venue for this case was also improper. As was stated earlier, Ms. Ross lived at 87-83 Little Neck Pkwy, Floral Park, NY on May 5, 2006 when the service of the summons supposedly occurred. This address is located in the county of Queens and not Nassau County. In credit card cases, for venue to be proper, venue must be based on the defendant’s address. See CPLR § 503(f). When this lawsuit was initiated, Ms. Ross was a resident of Queens and not Nassau County. The proper forum for this case at that time was Queens. However, the plaintiff in direct contradiction to the law filed in Nassau County.

16. Although Floral Park is situated in both Queens and Nassau counties, Little Neck Parkway is wholly located within the county of Queens. No Portion of this street enters Nassau County. All one needs to do is look at a map. 

17. The plaintiff cannot plead ignorance to this fact either. In the previous case filed against Ms. Ross, the plaintiff also filed in Nassau County despite the fact the defendant lived in Queens County. Although this case was ultimately settled, the undersigned specifically pointed out to the plaintiff their error in using Nassau County as the forum for their lawsuit, a copy of the letter is attached as Exhibit “E.” Little Neck Parkway is located in Queens and when the plaintiff instituted their lawsuit back in May, this was the proper County for the lawsuit to be filed in. Failure to do so requires the dismissal of the action.     

18. Ms. Ross only learned about this lawsuit by attempting to access her bank account with Astoria Federal on September 28, 2006. This is her only account and she was denied access because the plaintiff has placed a restraining notice on her account. Currently, Ms. Ross has approximately $400.00 in this account and these funds are from the proceeds of her child support which she receives from her former husband, a copy of her child support records is attached as Exhibit “F.”

19. Irrespective of any other issues, this bank account is exempt from attachment due to the fact that these funds are the proceeds of child support. See DCL § 282 (iii) (2) (d). These funds are also exempt under DCL § 283 as Ms. Ross has no real property exemptions and her personal property holdings are minimal and she can exempt bank deposits up to $2500.00 or $5000.00 less her personal property exemptions, which ever is less. See DCL § 283. Pursuant to Debtor & Creditor Law, Ms. Ross’ bank funds are exempt from attachment and the plaintiff must remove the restraining notice.
20. Plaintiff’s attorney’s actions in this case are so egregious; that this Court using its discretionary powers should sanction the Law Offices of Mel S. Harris & Associates. See 22 NYCRR 130 – 1.1 & CPLR § 8303 (a) (c)(i). Plaintiff’s attorney has engaged in a course of conduct designed to deny Ms. Ross a fair opportunity to be heard and to vitiate her rights under both federal and state laws and has caused her damage by seizing her only bank account and defaming her.
21. Plaintiff’s attorney is under an ethical duty to at least examine the basic facts of a case prior to filing a lawsuit on behalf of a client. A reasonable investigation into the claim must be conducted. Entertainment Group v. Davis, 155 Misc. 2d 894, 899, 590 N.Y.S. 2d 979 (NY Sup., 1992, referring to Jacobsen v. Chase Manhattan Bank, 174 A.D. 2d 709, 571 N.Y.S. 2d 559, 2d Dept. 1991). 

22. Obviously, this was not done and despite being advised of these obvious errors, plaintiff’s attorney refuses to withdraw the action and correct the mistakes prior to re-filing, which necessitated this emergency OTSC. CPLR § 8303 (a) imposes a duty on an attorney to act in good faith, to investigate a claim and to promptly discontinue the claim where inquiry would reveal that the claim lacks reasonable basis. Mitchell v. Herald Co., 137 A.D. 2d 213, 218, 529 N.Y.S. 2d 602 (4th Dept. 1988). Mel S. Harris & Associates conduct is sanctionable as they are continuing to assert material facts as true when there is no basis to make such an assertion and the law firm has refused to withdraw this action despite being advised about their errors and this conduct has caused the defendant personal injury. Entertainment Group, 155 Misc. 2d at 898 (case states that personal injury includes defamation).  
23. If a cursory review of the facts was conducted by Mel S. Harris & Associates, they would have discovered that Ms. Ross is not known by the surname of Gillespie, that she does not reside at 1030 North 1st Street, New Hyde Park, NY but she resided at 87-83 Little Neck Pkwy., Floral Park, NY and that Little Neck Parkway is situated within the county of Queens.  
24. What makes their conduct even more egregious is that practically all this information has been listed within their files from a previous case. A simple check to see if they ever had a case involving Ms. Ross before would have uncovered these most basic facts. Yet, this review was not done. One can speculate as to the motive but the net effect is that Ms. Ross has had her rights infringed upon.

25. Ms. Ross’ rights under the FDCPA have been denied as she never had a chance to challenge the validity of this debt, access to her bank account in which her child support funds are located has been restricted, a judgment has been entered against her in a case in which she had no idea had been even filed. Every action taken by Mel S. Harris & Associated can be viewed in a light to gain an unchallenged judgment so that when the affected party learns about the case, that person lacks the means to challenge the judgment.

26. Again, Ms. Ross only learned about this case when access to her bank account was denied. This is her only account and all her disposable cash is located therein. In this situation, there usually is no effective manner to counter what has already occurred as the person lacks access to funds to litigate the issue. The person has no choice but to settle even if the judgment ultimately has no factual or legal basis. 

27. There is a willful blindness to the basic facts on the part of Mel S. Harris & Associates as this approach gives them a tremendous tactical advantage against the debtor defendant in their cases. On the off chance that Mel S. Harris & Associates is challenged by a defendant, the law firm can claim that these were the facts given to them by the client. However, even if these are the facts given to them by the client, LR Credit, Mel S. Harris & Associates still has an ethical and statutory duty to investigate the claim and the underlying facts of the claim to determine if it is appropriate to initiate a lawsuit and where to file the action. Again, this was not done in this case for if it was, Mel S. Harris & Associates would have corrected the errors. It is not as if the law firm did not have a previous case involving these very same parties.              

28. In addition to the costs of this motion, defendant is seeking attorney’s fee for the work done on this motion even though counsel is handling this case on a pro bono basis. Entertainment Group, 155 Misc. 2d at 904 (no basis not to award attorney’s fees because representing in a Pro Bono capacity).  Counsel spent twenty hours in preparing this motion and my normal rate of billing is $150.00 per hour. Mel S. Harris & Associates should be sanctioned in the amount of $3000.00 including costs for their conduct as the law firm continues to assert material facts as true when they are patently false, which under the rules is defined as frivolous conduct which in the Court’s discretion can be sanctioned. Id.

29. In addition to costs of this action and attorney fees, defendant is seeking fees in the amount of $100.00 from the plaintiff and its law firm as this is the cost to her to have her bank account reactivated. See Ross Affidavit at 7. Plaintiff had no basis to place a restraining notice on her account and they are liable for any subsequent cost to reactivate her bank account.  

30. No prior application for the relief requested herein has been previously made. 

Wherefore, the Defendant respectfully requests that the relief requested herein be granted in its entirety in addition to such other and further relief that the Court may deem just, proper and equitable.

Dated: Flushing, New York

April __, 2012








______________________








Louis Lombardi
23

