CPL 440 Motion to Renew
	At the heart of Mr. Caswell’s legal contentions is the fact he believes that he was unjustly sentenced as a persistent felony offender and the term of imprisonment that he received is without factual and legal basis. To prove his argument, Mr. Caswell required a complete legal record from the previous sentencing hearings and all the exhibits used to justify his sentence that in the aggregate amass to forty-five (45) years to life. For reasons unknown and never explained, Mr. Caswell never received all the paperwork so he could not effectively pursue his legal avenues. The documents used by the People as sentencing exhibits (Illinois Bill of Indictment for Robbery, Ononodaga, NY conviction, etc.) were never given to him. His initial CPL §440.20 motion was denied as the court noted Mr. Caswell had no documentation to support his claim. (Record Decision & Order 2009 at 5.). 
After the initial motion was denied for lack of supporting documentation, Mr. Caswell spent the better part of two years attempting to obtain the relevant records. When he did, he filed a motion to renew. The prosecution in their responding papers treated it as a motion to reargue; and the prosecution argued that the motion was untimely as it did not comport with the rules to file a motion to reargue. See CPLR § 2221.  This motion was ultimately denied by the court. (R – court decision 2013). 
As we know, Mr. Caswell was incarcerated at the time he filed his motions seeking judicial relief from his prison sentence. To say his freedom of movement and communication was significantly curtailed is an understatement. Despite his severe limitations, he diligently pursued the missing records so the record for his motions and appeals would be complete and accurate, so the courts could render a just verdict. To hold him to the same rules and regulations for civil practice as other litigants who are not under the same constraint is patently unfair. A litigant in prison does not have a realistic chance of recovering records from outside entities within a brief time frame as the one dictated by CPLR § 2221 as other litigants not under the same constraints.
The state has immense powers that most people cannot match, especially when one is incarcerated. That is why we have so many protections built into our criminal justice system so that people are treated fairly. One must ask, was Mr. Caswell treated fairly when he was denied the critical sentencing exhibits in attempting his legal arguments that his sentence was wrong and excessive? Those documents are crucial to and the crux of his contention that he was unfairly sentenced; and without them, the judicial review on this claim was meaningless.  
The state has a duty to administer its criminal justice process in an even-handed manner, to treat all those brought into criminal court in a fair manner. Gardner v. Florida, 430 U.S. 349, 97 S. CT. 1197, 51 L. Ed 2d 393 (1977). In Gardner, the state did not make parts of the presentencing report in a death penalty case part of the record. The Supreme Court held this to be reversible error. Id. Although Mr. Caswell’s life is not at stake, his liberty certainly is and he was denied access to the sentencing exhibits that were the basis for his extremely long prison sentence. Even if the records were not provided to him by mistake, the result is the same, he did not have access and his constitutional rights were abridged.   
We must ask ourselves, in Mr. Caswell’s motions, was it fair to require him to proceed with motions when the exhibits required to present his case were not made available to him and then to hold him to the same standard as a civil litigant? Remember, Mr. Caswell was behind bars so his ability to obtain those records in a timely fashion -as judged against a person whose freedom was not limited in any manner – was nearly impossible. This impediment greatly calls into question the fairness of these hearings and whether the state maintained its criminal justice proceeding in an even-handed manner.     
Although not articulated by Mr. Caswell in his moving papers, by implication what Mr. Caswell was asking the court to do was to recreate the record so he could have a meaningful appeal. Without those sentencing exhibits, Mr. Caswell could not proceed with his legal case in any meaningful fashion. People v Jacobs, 286 A.D. 2d 404, 729 N.Y.S. 2d 189 (2nd Dept. 2001). 
In Jacobs, the defendant’s conviction was reversed and a new trial was ordered as the incomplete record (in which the defendant’s attorney diligently over three years attempted to recreate) denied the defendant his right to meaningful appellate review. Id. Likewise, Mr. Caswell, over two years attempted to recreate the record so he could have meaningful review by both the trial and appellate courts. He was denied this right as the sentencing exhibits were beyond his reach despite his diligent attempts to get them. He even used civil litigation to get these records. As his right to court review for his sentence has been denied by the lack of a complete record, these prior court rulings on his case should be vacated and Mr. Caswell should be afforded a fair opportunity to present the facts as to why his designation as a persistent felony offender was not in accordance with the law and ultimately have his prison sentence reduced.
Mr. Caswell’s motions should not be looked at in the context as a motion to reargue or renew but in the context as a reconstruction hearing. People v. Thomas, 134 A.D. 3d 1428, 21 N.Y.S. 3d 672 (Mem), 2015 N.Y. Slip Op. 09489 (4th Dept. 2015). In Mr. Caswell’s moving papers, he alerts the court to the fact that critical documents that he needs to prosecute his motion were not made available to him by the state. (Record – CPL 440.20 motion at 3.). This statement puts the court on notice that Mr. Caswell has not been provided a full and complete record of his sentencing hearing and that without it, his motion cannot receive meaningful review. So, what does the court do with this information? It simply notes that Mr. Caswell has no documentation for his claims and does not investigate this matter any further. This is clear error. 
[bookmark: _GoBack]Just the incomplete nature of the record submitted by the defendant and his statement as to why, required the court to do more; but as we know, it did nothing. People v. Kahley, 105 A.D. 3d 1322, 963 N.Y.S. 2d 487, 2013 N.Y. Slip Op. 2860 (4th Dept. 2013). The court had a duty to inquire as to why Mr. Caswell did not have the documentation to ensure that the criminal justice process was being played on an even field and not tilted in favor of the state, who controls the apparatus. The trial court’s lack of curiosity into this critical matter shows on its face that the deck was stacked against Mr. Caswell and he did not have any meaningful review of his motions that he was constitutionally entitled to.
We must remember that these sentencing exhibits that Mr. Caswell was denied go to the heart of the matter of his legal arguments. Without them, he has no facts to support his legal arguments. These are not some trivial matter but are the basis for his forty-five (45) years to life sentence; and an incomplete record to the heart of the matter denies a person of meaningful judicial review; and is reversible error. People v. Williams, 210 A.D 2d 361, 620 N.Y. S. 2d 85 (2nd Dept. 1994). 
Mr. Caswell received extra punishment based on an Illinois robbery conviction which he contends does not mirror our own statute for Robbery 1°; thus, it was improper to sentence him as a persistent felony violator. He further contends that his Ononodaga conviction was also an improper basis to use to sentence him as a persistent felony offender. If his legal argument is correct, then his sentence is excessive; and to prove his point, the sentencing exhibits were of critical importance and without them his chance of success was nil. The court was informed that these records were missing, yet the court did nothing to recreate the record. The playing field was tilted against Mr. Caswell. The decision to deny Mr. Caswell’s motions was reversible error. 
Mr. Caswell went thru extraordinary lengths to create an accurate record for his motions and appeals. He left no stone unturned in his efforts to get the records so he could present his case to the court. He was held to standards that were impossible to meet while he was held in prison. Despite this, he persevered in obtaining the records without any assistance from the courts, the very institution tasked with guarding his rights. His motions and appeals were summarily dismissed on mere technicalities. The courts, especially the trial courts, should have been asking questions as to why Mr. Caswell did not have a full record; and then moved to make it available to him without penalty. This did not happen as the judges were asleep at the wheel. 
As the state controls all levers of the criminal justice system, it must dispense justice with an even hand. When the system fails, it is imperative that the courts intervene and protect those who were disadvantaged by the failure. Mr. Caswell’s post-conviction relief efforts were disadvantaged by the state failing to give him a complete and accurate record of his sentencing hearing. Critical exhibits were not provided to him and left him adrift at sea without a paddle. The previous court rulings on Mr. Caswell’s legal claims as to the appropriateness of his sentence must be vacated; and Mr. Caswell must be given new hearings based on a full and complete record so there can be meaningful judicial review. Anything less is an abdication of the judiciaries responsibilities and a violation of Mr. Caswell’s constitutional rights.     

	
	   
	    
