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MICHAEL F. KANZER, ESQ., an attorney duly admitted to practice law before this Court, hereby affirms the truth of the following upon information and belief pursuant to the penalty of perjury:


1.  I am the attorney for the debtor, N. Bergman Trust, and as such, I am familiar with the facts relative to this motion. 



2.  I submit this affirmation in support of debtor’s motion to stay order pending appeal.


3.  This action involves a Chapter 11 bankruptcy petition filed by the debtor on February 6, 2012 and the corpus of the estate was a life insurance policy in the amount of $10 million dollars, in which the debtor owned an equitable interest. The policy was issued by Transamerica Life Insurance Company (hereinafter referred to as “Transamerica”) on the life of Nancy Bergman. This policy was initially owned outright by the debtor who eventually entered into an agreement with Financial Life Services (hereinafter referred to as “FLS”) and this agreement became the subject of a lawsuit filed in the Eastern District Court of New York.


4.  The judge in the Eastern District court case ordered a rescission of the agreement and for the subject life insurance policy to be sold at auction. The debtor believing that this process would not result in an equitable outcome for all parties involved filed a voluntary chapter 11 petition with the Eastern District Bankruptcy court.           



5.  During the pendency of the bankruptcy case, FLS moved for an order lifting the automatic stay as it alleged that the debtor was delinquent on payments to Transamerica and the failure to make these payments not only put the ACE (Assured Coverage Endorsement) in jeopardy of lapsing but the endorsement did in fact lapse and eventually was only preserved through the efforts of FLS. The ACE provision was a critical component of the life insurance policy. 


6.  After litigation (before the bankruptcy court) over the issue of whether the ACE provision lapsed or not and if the automatic stay should be lifted, Judge Feller issued an order on June 6, 2012, granting FLS relief from the automatic stay. See Docket # 43.  


7.  The debtor moved on June 5, 2013, for an order from this Court to reopen the bankruptcy case and reinstitute the automatic stay under Bankruptcy Rule § 60 (b) (2), (3) and (6). This motion was opposed by FLS and this Court denied the motion on March 26, 2014. See Court’s decision (Docket # 70) and the underlying moving papers are Docket #’s 49 and 59.  


8.  On April 11, 2014, the debtor filed a notice of appeal and on April 25, 2014, filed the statement of issues on appeal and the designation of the record. See Docket # 73.  

9.  The debtor is now moving this Court for an order staying its decision not to reopen the bankruptcy case and for the bankruptcy case to be reopened and the automatic stay reinstated during the pendency of the appeal in order to preserve the only asset of the estate, which is the life insurance policy with Nancy Bergman as the named insured or the proceeds of said policy. 


10.  A motion to stay an order pending appeal is governed under Bankruptcy Rule § 8005. See Bankruptcy Rule § 8005. The motion in the first instance is to be made before the bankruptcy court and in deciding whether to grant the stay or not, the court must consider four factors: whether the movant will suffer irreparable injury absent the stay, whether a party will suffer substantial injury if a stay is issued, whether movant has demonstrated a substantial possibility (less than a likelihood) of success on appeal and the public interests that maybe affected. In re Taub, 470 B.R. 273, 277-278 (E.D.N.Y. 2012). Although the moving party has the burden to prove entitlement to the requested stay, U.S. v. Private Sanitation Indus. Assoc. of Nassau/Suffolk, Inc., 44 F. 3d 1082, 84 (2nd Cir. 1998), the decision is based on a balancing of the factors that must be weighed before the court. In re Adelphia Commc’ns Corp., 361 B.R. 337, 347 (S.D.N.Y.). A lack of one factor is not dispositive but the inquiry is a balancing act of all the factors. Rally Auto Group, Inc. v. Gen. Motors, LLC (In re Motors Liquidation Co.) 2010 U.S. Dis. Lexis 118166, at 7, 2010 WL 4449425, at 3 (S.D.N.Y. Oct. 29, 2010).  



N. Bergman Trust will suffer irreparable injury absent a stay.

11.  Some courts have found that absent a stay, that an appeal will become moot is enough to show injury for the movant. In re Country Squire Assoc. of Carle Place, 203 B.R. 182, 183 (B.A.P. 2nd Cir. 1996). If the stay is not issued, the asset of the life insurance policy may be placed beyond the reach of this Court and it will be dissipated to the point where recovery by the debtor will be next to impossible. Already, FLS has transferred the life insurance policy to SPV LS LLC, a subsidiary of itself. See FLS Affirmation in Opposition (Docket # 59) at 63. According to FLS, an auction was finalized on June 12, 2012, just six days after Judge Feller lifted the automatic stay and FLS was the only bidder thus awarding itself the life insurance policy, which enabled it to transfer the policy to SPV LS LLC. Id.  Additionally, Nancy Bergman whose life was insured by the policy was recently passed away, which the debtor believes occurred on April 7, 2014. See Herbst Affidavit at 5, a copy of which is attached as Exhibit “A.” Once these funds are paid out to SPV LS LLC, they will be beyond the reach of this Court and the appeal could be denied under the theory of equitable mootness and not on the merits of the action. 


12.  The debtor’s potential harm goes beyond just the possibility of the appeal being mooted out. Debtor has paid in excess of a million dollars in maintain the trust. This includes three payments during the pendency of the bankruptcy petition that totaled in excess of $136,000.00. See Herbst Affidavit at 3.     

13.  If the bankruptcy court decision is left undisturbed, the debtor will receive nothing for all its efforts in maintaining the trust. Over a million dollars will be transferred from the debtor to FLS, with the debtor receiving nothing for its expenditures, while FLS will inherit an undeserved windfall.           

14.  The intent of the district court order (that the debtor filed for bankruptcy protection from) was to keep ownership of the life insurance policy within the debtor’s control. It was not to transfer ownership. However, in the manner that the bankruptcy case played out, that is just what occurred. Within six days after Judge Feller removed the stay, FLS completed an auction and surprise, it was the only bidder; thus essentially giving itself the life insurance policy as its bid (except for $100.00) covered the judgment awarded by the district court plus associated costs, leaving a mere pittance for the debtor. See Affirmation in Opposition (Docket # 59) at exhibit 27. So with an auction held for itself and with the death of Ms. Bergman, FLS has received a windfall as the policy for the insured was $10 million dollars and much of that windfall, in excess of a million dollars, is at the expense of the debtor, which was never the goal of the district court ruling nor; under the rules of bankruptcy. 

15.  If a stay is not granted, the debtor will suffer actual and imminent injury as it will receive zero equity for all its contributions into the life insurance policy. Adelphia, 361 B.R. at 347.  




FLS will not suffer substantial injury if a stay is issued.
     

16.  The second factor to consider is what harm may be done to a party if the stay is issued. At the hearing on debtor’s motion to reopen and in this Court’s order, the amount of premiums paid by FLS was a concerning issue for the Court and that this stress favored on their behalf in denying the debtor’s motion to reopen. See Hearing transcript (Docket # 68) at 51-52 and this Court’s decision (Docket # 70) at 12. It is important to note that much of these payments made by FLS were as owner of the policy as FLS conducted an auction and submitted the only and winning bid. Also, it was FLS (as owner of the policy) that transferred the policy to SPV LS LLC and not Transamerica. We must not forget that the debtor made in excess of a million dollars in payment on that very policy in which FLS is now enjoying all the fruits of debtor’s labor in this matter. 


17. However, since the passing of Nancy Bergman the issue of who is paying and how much money towards the policy has become moot. As it stands now, the full policy will be paid out to SPV LS LLC, which is an affiliate of FLS. As the hardship of paying into the policy has passed, outside of being barred from dispersing $10 million dollars beyond the reach of this Court, there does not appear to be any hardship for FLS in waiting a bit longer for this case to be resolved. Unlike a foreclosure, there are no additional payments or expenses to be incurred by FLS. In re Connelly, 195 B.R. 230, 235 (W.D.N.Y. 1993). Additionally, it is not inequitable to FLS as there are no intricate transactions to unravel. In re Residential Capital v. Residential Capital, (2nd Cir. 3-27-2014). If the assets are properly managed during the pendency of the appeal, there can be an adequate return on interest that will keep FLS affiliated SPV LS from absorbing any substantial loss while the appeal plays out. As there is no apparent harm for FLS, the Court can feel free to issue a stay pending appeal. 


      N. Bergman Trust can show a substantial possibility of success on appeal.              

18.  On appeal, the debtor can make a substantial showing that there were errors committed by the bankruptcy court on both issues of fact and law; and these errors will necessitate the reversal of the March 26, 2014 order. 

19.  As to the facts, the court was in error to determine that the May 22, 2012 payment was not made on behalf of the debtor and this payment did not bring the ACE provision back into full force and effect. From the court held hearing, debtor represented that the payment cleared its representative’s account of the 30th of May. See Hearing transcript (Docket # 68) at 56. The payment also matched the transaction history report supplied by Transamerica to FLS. See Affirmation in Opposition (Docket # 59), exhibit 26. The debtor through affidavits established that the payment was made by Mr. Segal on debtor’s behalf. There was confusion surrounding this payment as it apparently was initially rejected by Transamerica’s bank for unknown reasons but this payment was made by the debtor and not FLS. See Hearing transcript (Docket # 68) at 41. FLS initially denied making this payment stating through its attorney that it had no idea who made that payment but then later took credit for making such payment. Id at 39, 43.  


20.  So debtor’s position has consistently claimed that it made the $36,140.00 payment to save the ACE provision and the other side has proffered two entirely different accounts. Looking at it in a dispassionate manner, it is safe to assume that the debtor through its agent (Mr. Segal) made the payment of May 22, 2012, and through some clerical error on the part of Transamerica (or its bank) the payment was initially rejected but then credited and finally cleared Mr. Segal’s bank account of May 30, 2012. It was pointed out during the hearing that the rejected funds were from a wire transfer so it is difficult to see how there was insufficient funds for the payment and this information strongly suggests the error was on the part of Transamerica and not the debtor. Id at 34.  


21.  Factual error was also made by concluding that the ACE policy provision had lapsed. FLS brought its motion for relief from the stay on the premise that the debtor defaulted on its payment and the policy lapsed. As the premium payments from Transamerica show, payments in the amount of $50,000.00 in March and April where made along with the payment of May 22nd, the ACE policy provision by their own evidence was up to date. See Affirmation in Opposition (Docket # 59) at exhibit 26. That is critically important as Judge Feller was concerned that the policy be kept up to date so when FLS made representations to the contrary, this factual error influenced his decision greatly. Additionally, FLS claims through the affidavit of Mr. Krazerman that he was in daily contact with Transamerica. See Hearing transcript (Docket # 68) at 55. Mr. Krazerman was in a position to obtain additional supportive evidence from Transamerica. We see that FLS was able to obtain a payment history and submitted it to this court; yet why not an affidavit from Transamerica as to the status of the ACE provision?        


22.  It strains credulity to think that FLS was in daily contact with Transamerica but the issue of the Ace provision and whether it lapsed or not was not discussed. A simple affidavit from Transamerica would have settled this question and what payments were responsible in securing it; yet despite their daily conferences, one was not proffered. Why not? FLS claims it had to pay $73,000.00 to get the Ace provision reinstalled; an affidavit in return from Transamerica should not have been too difficult to procure.   


23.  And this argument goes into this Court’s decision on the law as to whether the debtor secured new evidence, if FLS committed fraud and if undue hardship required reopening of the case. As for the debtor not timely moving with the new evidence, as the Court correctly noted, the debtor moved within the one year time frame but the court held this was still too late. It must be remembered that the debtor was relying on a third party to get the evidence. Outsiders and non-attorneys (as the debtor was not represented during this juncture of time) do not always understand the intricacies of the law. After obtaining the evidence, an attorney had to be found to represent the debtor. The attorney has to take time to evaluate the case and the issues involved. This all takes time. Yes, the filing was late in the game but under the circumstances, relying on a third party for the information, finding an attorney and so forth, it was not unreasonably long and the debtor should not be penalized for not fully comprehending all the ins and outs of the law. See Herbst Affidavit at 4, attached as Exhibit “A.”  


24.  In considering if FLS committed fraud or not, it is imperative to understand the relationship between FLS and Transamerica. As we know, these two entities spoke on a daily basis; an assertion placed into the record by their own evidence.  For FLS not to know whose efforts revived the Ace provision is disingenuous at best and most likely fraudulent. 


25.  Are we to think that not once did the issue of the ACE provision came up and what was to be done about it, if anything needed to be done? The lack of clarity on this issue speaks volumes. As said above, if the Ace had lapsed because of the failure of the debtor, FLS would have submitted more than just the form letter of the lapsing, a letter similar to many a credit card warning when payment is allegedly not received – only to be disregarded after a call is made and the caller is told not to worry, payment was received. How the court erred in this regard is its failure to perceive that the relationship between these two entities is itself evidence of the fraud alleged by the debtor, they were thick as thieves.        

26.  Even if there was no fraud committed by FLS, in light of the very close relationship between FLS and Transamerica, is there not an ethical duty to correct any factual errors that may have occurred before this court? As of the hearing date of June 5, 2014, FLS through its daily conversations with Transamerica had to know and be in possession of the correct factual situation as it related to the payments and status of the ACE provision. This information was not relayed to Judge Feller. Now, FLS claims this information would not have changed Judge Feller’s ruling; but that determination and whether or not the information would have impacted his decision was for the judge to make and not FLS.


27.  This Court also determined that there were no extraordinary circumstances such as undue hardship to justify relief. See Court Decision (Docket # 70) at 11. This court in looking at this provision failed to recognize the fact that the debtor has spent over a million dollars maintaining the life insurance policy both pre and post petition. See Herbst Affidavit at 3, attached as Exhibit “A.” If the bankruptcy petition is not revived, the debtor will be out a significant amount of money with no legal recourse left. This is not the purpose behind Chapter 11 bankruptcy to leave the debtor penniless. To have spent all that money and to see no equity from it is not justice and it is an extreme hardship upon the debtor. 


28.  The debtor has a viable claim of recoupment in this case. In re Malinowski, 156 F. 3d 131 (2nd Cir. 1998). Recoupment is a valid legal theory when a claim and counterclaim arise out of the same transaction or set of transactions. Id. In recoupment, the transactions are examined in all aspects and a judgment is rendered that does justice. Id.     

29.  This court in coming to a decision considered the time and money spent by FLS in determining not to grant the debtor the requested relief of reopening the bankruptcy case but there is no evidence that the debtor’s time and effort was given any consideration. As the Court noted, FLS paid nearly $3 million dollars towards the life insurance policy but the debtor who paid in excess of $1 million was not noted in the court’s opinion. The debtor never received the contract agreed upon payment between itself and FLS. As the insured has passed away; FLS will see a return of approximately 3 to 1 on its investment; while the N. Bergman Trust will see nothing for its investment of $1 million dollars. FLS is receiving an unearned windfall and the equities demand that at a bare minimum, the debtor be allowed to recoup its investment.      




There are no outside public interests.


30.  In determining if a stay should be issued or not, the interests of outside third parties who acted on reliance on the bankruptcy’s court rulings must be considered. If there are no outside interests involved, there is no harm. In re Morneau, 135 B.R. 209, 215 (N.D.N.Y. 1992). 


31.  In our case, we have a purely private commercial dispute between FLS and N. Bergman Trust. There are no outside entities involved requiring considerations of their reliance on the bankruptcy court’s rulings. As no public interests are involved, the court can issue a stay. 


32. In considering these four factors (irreparable harm to movant, harm to non-movant if stay granted, substantial possibility of success on the appeal and the public interests involved) the court is to balance these competing interests and can grant a stay if even if the success on appeal may not be high but the balance of hardships favors the applicant. Muhammad v. Reno, 309 F. 3d 95, 101 (2nd Cir. 2002). As the Second Circuit stated succinctly, more of one excuse, less of the other needed. Id.


33.  So in examining this motion, the court need not deny the motion simple because it feels that one of the elements is lacking in the stay request as a frailty in one area can be overcome by strength in another.  

34.  In viewing this motion in its simplest form, this is a request for the Court to stay its order so the debtor can seek justice in the end result of this bankruptcy proceeding. If this decision is not reversed the debtor will suffer great financial hardship while FLS will receive a windfall from the efforts of the debtor. A stay is in order as there is great potential harm for the debtor while FLS will not be hurt by a stay as its payment obligations ended with the passing of the insured. Additionally, the debtor has a substantial possibility of success on the merits of its appeal as the facts when construed in the proper light show that the ACE provision did not lapse and the debtor was fulfilling its financial obligations pursuant to court orders; and the failure of FLS to alert the bankruptcy to the actual facts of the case was either fraudulent or a breach of its ethical obligations. Additionally, the debtor has solid grounds to make a claim of recoupment and being that no outside parties are involved, the equities of the situation demand that the debtor have an opportunity to prosecute its appeal, which may very well be impossible to prosecute if the stay is not granted.       

35.  No prior application for a stay has been submitted and this issue could not be resolved by speaking with opposing counsel; thus necessitating moving by Order To Show Cause.    
  
Wherefore, the Debtor respectfully requests that the Court:

(i) Issue a Stay of its March 26, 2014 ruling and (ii) Re-open the Chapter 11 Bankruptcy case pursuant to Rule 5010 during the pendency of the appeal; (iii) Reinstate the Automatic Stay to prohibit FLS & SPV LS LLC from transferring the life insurance policy or collecting, transferring or disbursing the funds of the life insurance policy in any manner that puts the funds or policy beyond the reach of the bankruptcy court while the Stay is in effect (during the pendency of the appeal); and (iv) such other, further, and different relief as the Court deems just, proper, and equitable under the circumstances.
Dated: May 1, 2014 
Brooklyn New York

                                                                    MICHAEL F. KANZER & ASSOCIATES, P.C.

                    Attorney for Debtor
                    BY:   S/Michael Kanzer 

                     -----------------------------------------------

                                                        Michael Kanzer, Esq. (mk5791)

                          
                    2110 Avenue U

                                                        Brooklyn, New York 11229

                                                        (718) 769-7200   
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STATE OF NEW YORK





SS:

COUNTY OF KINGS

1. The undersigned, being duly sworn, deposes and says that I am the trustee for debtor N. Bergman Trust and I am fully familiar with all the proceedings heretofore had herein.

2. This affidavit is made in support of the debtor’s motion to stay the March 26, 2014 court order, denying debtor’s motion to reopen the bankruptcy proceeding pending the debtor’s appeal to the district court.
3. In regards to the amount of money paid for the life insurance policy of Nancy Bergman, the N. Bergman trust made payments in excess of $1,000,000.00 dollars prior to filing the bankruptcy petition. During the bankruptcy petition, the trust made three payments, a 450,000.00 payment in March, 2012, a $50,000.00 payment in April 2012 and a third payment of $36,140.00, which is the subject of controversy as to who and when was it paid. From my understanding, Mr. Segal made a payment on behalf of the estate via wire transfer. In order to do a wire transfer, the funds must be within the bank account. For some reason, it did not immediately clear and after over about a week of time, the funds on May 30th, 2012 cleared his account. This clearance date is not the date the funds were submitted to Transamerica’s bank but the date the funds cleared from Mr. Segal’s bank account. From my understanding, this wire transfer went to Transamerica’s bank on the 22nd of May. 

4. Although I have counsel at this time and in the past, during the critical stage of when Judge Feller lifted the automatic stay and before the motion to reopen was submitted by my present counsel, Michael Kanzer, I was not guided by counsel as to time limits and the need to swiftly move to gather evidence for an application to reopen the bankruptcy case. I did my best to obtain records from third parties and find an attorney to assist with the motion. I did not realize that not only a time limit was involved in making the motion but there was also a time standard within the time limit. 

5. I have learned that Nancy Bergman, whose life was insured by the Transamerica life insurance policy (that is the subject of this legal case), has passed away. From my understanding, she died on April 6, 2014. 









____________________________









Jacob Herbst    

Sworn to before me this 

 1st day of May, 2014
